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3. Does a marital trust in the decedent’s 
estate plan qualify for the $3 million 
basis increase?

4. Are estate tax returns required?

5. In order to qualify for the $1.3 
million basis increase, the property 
must be owned by the decedent 
on the date of death.  Qualifi ed 
revocable trusts will be treated as 
owned by the decedent.  Living 
QTIP trusts will not be treated as 
owned by the decedent, nor will 
property transferred by a power of 
appointment, or gifts (other than 
from a spouse) acquired by the 
decedent within 3 years of death.

6. If the estate plan allocated the 
decedent’s estate to a family trust, 
are there suffi cient assets transferred 
to the surviving spouse to utilize the 
$3 million basis step-up?

In uncertain times like these, our 
recommendation is always the same: 
“Don’t panic; make a plan.” By being 
proactive, it is possible to craft 
strategies to ensure your estate plan 
will continue to carry out your wishes.  
But, it is more important than ever to 
consult your estate planning advisors 
to determine what impact, if any, the 
law in this area may have on your 
individual estate.

About the author:  Bob Stewart is a Shareholder 
in the fi rm and specializes in estate planning, trusts 
and probate as well as business law and taxation.  
He is a frequent guest lecturer among industry, 
professional and civic groups. 

The State of the Estate Tax:  Part 2
When the Republicans and President Bush passed the repeal of the estate tax 
approximately ten years ago, few experts thought we would fi nd ourselves 
where we are now.  In 2009, the rules were simply extensions of what 
everyone was comfortable with from past years:  no estate tax on properly-
drafted marital gifts, a $3.5 million exemption for non-marital gifts, and a 
45% tax on non-marital gifts over that exemption amount.  In 2010, the 
estate tax was to be repealed, but few thought that would happen.  Most 
people felt that the 2009 rules would, at a minimum, be extended into 2010.  
With all the confusion going on in Washington, that did not happen, although 
it yet could.

To say that the estate tax is repealed in 2010 means that if Congress fails to 
act, for anyone dying in 2010 there is no tax on estate or generation-skipping  
transfers.  However, the gift tax is still in place for gifts that exceed the annual 
exclusion of $13,000 per person.  The previous lifetime gift tax exemption of 
$1 million continues.  The tax rate for gifts in excess of the exemption is tied 
to the top personal income tax rate, which is currently 35%.

Under the pre-2010 rules that existed for decades, when someone died and 
left their property to their heirs, the property received a step-up in basis 
to fair market value as of the date of death.  This minimized, or effectively 
eliminated, any income tax on the sale of these assets.  However, under the 
repeal rules currently in effect for 2010, the step-up in basis at date of death 
rules do not apply.  The basis of inherited assets in the hands of an heir will 
be the lesser of fair market value at date of death or the decedent’s basis.  
A limited exception provides an aggregate basis increase of $1.3 million, 
plus an additional $3 million basis increase for certain property passing to a 
surviving spouse.

If Congress does nothing and simply lets this “Bush tax cut” expire, then the 
repeal of the estate tax, by its terms, sunsets and the rules existing at the time 
of the initial repeal will sunrise.  Basically, the rules that may sunrise in 2011 
are: no estate tax for properly-drafted marital gifts; a $1 million exemption 
per estate; a $1 million lifetime gift tax exemption; an estate tax rate of 55% 
(plus a 5% surcharge on estates over $10 million); a maximum state death 
tax credit of 16%; and stepped-up basis on inherited assets.

It is estimated that a few thousand families will be positively affected by 
having no estate tax in 2010, but as many as 70,000 will be negatively affected 
by not getting a full step-up in basis.  Congress may yet pass a bill to make 
the 2009 rules effective back to January 1, 2010; however, the longer the 
process, the less likely this will ultimately happen.  For now, here are some of 
the issues to consider in the absence of defi nitive legislation:

1. By funding a family trust with a formula traditionally used to minimize 
estate taxes, are you disinheriting a spouse?

2. Is life insurance needed to pay income taxes caused by a lack of a step-up 
in basis?

This publication provides general information and should not be used 
or taken as legal advice for specifi c situations which depend on the 
evaluation of precise factual circumstances. Use of any information herein 
does not create an attorney-client relationship.  The law is constantly 
changing and there are exceptions to almost every rule of law.  You 
should not rely on the information provided in this newsletter without 
seeking legal counsel.
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Housing Discrimination Laws in Colorado - an Overview
Both the State and Federal government prohibit housing discrimination.  There is some overlap between the two, but in 
general, the state’s laws protect more persons, and proscribe more conduct, than do the federal laws.  Because the state 
regulations are more encompassing, they are discussed here.

Colorado’s fair housing law prohibits discrimination in housing based upon race, color, religion, national origin, sex, disability, 
familial status (families with children or pregnant women), creed, ancestry, sexual orientation or transgender status, and 
marital status. 

Colorado’s law applies to residential property and to vacant land intended for residential use.  The law applies to landlords, 
lessors, sellers, homeowner associations, lenders, real estate agencies, insurers, advertisers, government agencies, and any 
other entities whose practices or policies affect housing.  It exempts the following properties from its coverage:  a room for 
rent in a single family home occupied by the owner or tenant, and non-commercial lodgings in a private club if the club 
does not promote discrimination based upon any protected class.  For familial status only, Colorado also exempts:  rentals 
in buildings having up to 4 units if the owner lives in one unit; single-family housing if the owner does not own more than 
3 homes, does not use a rental or real estate agent, and there is no discriminatory advertising; under certain circumstances, 
qualifi ed senior housing.

The following discriminatory practices are prohibited:  refusing to show, rent, lease, sell, or transfer housing, or otherwise 
denying housing opportunities; stating housing is not available when it is; imposing unequal terms, conditions or fees on 

About the author:  Scott Fitzke is a Shareholder in the fi rm and his practice areas include Civil Litigation (Trials and Appeals), Real Estate Law,  Defense Litigation, 
HOAs, Professional Liability and Malpractice, Entertainment Law, Business Law and Business Associations, Wills, Trusts and Estates, and Probate.

housing applicants; discriminatory lending practices; segregating persons according to their protected class status; honoring 
covenants that deny housing to members of protected classes; advertising discriminatory housing preferences or limitations 
(applies to otherwise exempt single-family and owner-occupied property); retaliating against an employee or agent because 
that person adheres to fair housing laws; harassing, threatening or intimidating anyone because of their membership in a 
protected class; harassing, threatening or intimidating anyone because they have exercised their fair housing rights; refusing 
to make reasonable accommodations in rules, policies, practices and services that would provide disabled persons with equal 
use and enjoyment of the premises; refusing to permit disabled persons to modify existing housing at their own expense; 
and building new apartments, condominiums or townhomes that are not accessible to disabled persons.  

Real estate agents and property managers may not deny participation in any activity related to the sale or rental of property, 
including listing or brokerage services, based upon a person’s membership in a protected class.  The Colorado Civil Rights 
Division, and the US Department of Housing and Urban Development, are responsible for administering the state and 
federal fair housing laws


